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Abstract
The tolerance of the Roman state towards Christianity, which had been established
by Constantine in 313, did not entail peace and religious stability for the Empire. The
gradual accumulation of competences by bishops through their status as religious
specialists as well as their uneasy relationship with political power throughout the
increasingly radicalized the Arian-Nicene conflict and led the imperial authorities to
adopt a series of legal measures. Those measures aimed at clarifying the status of the
episcopate and its relationship with the legal authorities. In this context, the passing
of the so-called ecclesiastical privilegium fori attempted to provide an answer to the
pleas for legal independence by the bishops. Nevertheless, despite the fact that it was
enacted in the context of the Constantinian dynasty granting a series of privileges to
the Church, this legal measure, like all others, was not immune to the selfish
manipulation of the very same authorities that had passed it.

Key words: CTh 16.2.12 – privilegium fori – Arian-Nicene Conflict – Constantius II.

It is likely that among those privileges that were gradually granted to the Church by
the Roman Empire after the “decree” of tolerance in the early fourth century. 1 the
recognition of jurisdiction, especially in religious matters, had already become an
ecclesiastic competence under Constantine. Even though no legal dispositions to this end
1

Mirow and Kelley, 2000, 267-69. These privileges, which were acknowledged and protected by law, reveal
the clear predisposition of Roman emperors to support the Christian religion and its ecclesiastic organization. On this
subject, see Salzman, 1993, 365.
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from the reign of Constantine survive, Augustine of Hippo stated, in the context of the
Donatist controversy, that said emperor “did not dare to interfere in an Episcopal matter
and delegated power to the bishops so that they may discuss and resolve it.” 2 This
statement is also supported by Eusebius of Caesarea.3 As a matter of fact, a passage from
the earliest surviving constitution on this subject, the one sponsored by Constantius II in
355 and which is the subject of study of this research paper, reveals that this privilege had
essentially already been acknowledged at a previous date: dum adfutura ipsorum
beneficio inpunitas aestimatur. Indeed, the legislator that authored the above was
attempting to work around the alleged impunity that was derived from ecclesiastic
tribunals in certain cases, thus presuming that this jurisdiction had been previously
acknowledged.4 Privilegium fori was indeed relevant to those cases in which the civil
authorities stated that they lacked competence, as it was exclusively reserved to canon
law tribunals. Despite its slight similarity in what concerns its religious motivations, this
privilege had nothing to do with the episcopalis audientia. Said episcopalis audientia had
an elective jurisdiction on some cases in which civil judges would also have competence
but that could be freely taken up on purely religious grounds by an episcopal court whose
competence was acknowledged in virtue of its particular authority in the field of
sacrosancta lex christiana.5
However, the first surviving legislative measure on the recognition of the ecclesiastic
privilegium fori corresponds to the abovementioned constitution, collected in the Codex
Theodosianus, 16.2.12, and which had been enacted by emperor Constantius II and
adopted by the Praetorian Prefect on September 23, 355.6 It reads as follows:

2

Aug. Ep. 105.8 (CSEL 34: 601): [...] Constantinus non est ausus de causa episcopi iudicare, eam
discutiendam atque finiendam episcopis delegauit [...]. See Biondi, 1952, I, 377; Gemmiti, 1991, 19. See the opinion
of Ambrose of Milan, Ep. 75 (21).15 (CSEL 82.3: 80): Si conferendum de fide sacerdotum debet esse ista collatio, sicut
factum est sub Constantino, augustae memoriae principe, qui nullas leges ante praemisit, sed liberum dedit iudicium
sacerdotibus.
3

Eus. Caes. HE 10.5.18 (ed. Schwartz, GCS).

4

Biondi, 1952, I, 378; Gemmiti, 1991, 22.

5

CTh 1.27.1, Sirm. 1. See Pal, 2005, 208; Sirks, 2013, 79; Cuena Boy, 1985; Cimma, 1989; Crifò, 1992,
397-410; Vismara, 1995, 7-9, 26; Idem, 1987, 55-73; Harries, 1999, 191-211; Falchi, 2000, 152. Sobre los tribunales
episcopales, see Lamoreaux, 1995, 143-167; Maymó Capdevila, 1997, I, 165-70; Cuena Boy, 2016, 120-134.
6

According to O. Seeck (1919, 11), the formula data epistula o data epistula ppo, as it appears in this and
in other cases (CTh 16.2.15, 4.13.5, 8.1.8, 8.4.6) at the end of a legal document, indicates that the date does not
correspond to that of the original text of the legislator, but rather to the letter whereby the Praetorian Prefect officially
transmitted the imperial constitution.
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The same Augustuses to their dear friend Severus, Greetings.
By a law of Our Clemency We prohibit bishops to be accused in the courts, lest there should
be an unrestrained opportunity for fanatical spirits to accuse them, while the accusers assume
that they will obtain impunity by the kindness of the bishops. Therefore, if any person should
lodge any complaint, such complaint must unquestionably be examined before other bishops,
in order that an opportune and suitable hearing may be arranged for the investigation of all
concerned.
Given as a letter on the ninth day before the kalends of October.- September 23. Received on
the nones of October in the year of the consulship of Arbitio and Lollianus.- October 7, 355.
INTERPRETATION: It is specifically prohibited that any person should dare to accuse a bishop
before secular judges, but he shall not delay to submit to the hearing of bishops whatever he
supposes may be due him according to the nature of the case, so that the assertions which he
makes against the bishop may be decided in a court of other bishops.7

This law prohibited pressing charges against bishops (arguendos eos) before secular
courts (in iudiciis), establishing the appropriate see (opportuna adque commoda
audientia) of an Episcopal tribunal for this purpose (apud alios episcopos). 8 In other
words, with the personal recognition of the privilegium fori for bishops, 9 lawmakers
attempted to avoid the intervention of secular courts in disputes (querellae) that should
7

CTh 16.2.12 (ed. Th. Mommsen, pp. 838-39): IDEM AA. SEVERO SVO SLVTEM. Mansuetudinis nostrae lege
prohibemus in iudiciis episcopos accusari, ne, dum adfutura ipsorum beneficio inpunitas aestimatur, libera sit ad
arguendos eos animis furialibus copia. Si quid est igitur querellarum, quod quispiam defert, apud alios potissimum
episcopos convenit explorari, ut opportuna adque commoda cunctorum quaestionibus audientia commodetur. DATA
EPISTVLA VIIII KAL. OCTOB., ACC. NON., OCTOB. ARBITIONE ET LOLLIANO CONSS. INTERPRETATIO: Specialiter prohibetur, ne
quis audeat apud iudices publicus episcopum accusare, sed in episcoporum audientiam perferre non differat, quidquit
sibi proqualitate negotii putat posse competere, ut in episcoporum aliorum iudicio, quae adserit contra episcopum,
debeant definiri. English translation by Pharr, 1952, 442.
8
As would happen with the remainder of the legislation of Constantius II, it is possible that this law would
be repealed by emperor Justinian (Génestal, 1908, 165, 168-69). Nevertheless, Valentinian I would eventually ban
bishops condemned by their peers from appealing to secular justice (CTh 16.36.20, year 369), and Ambrose of Milan
refers to Constantius, for whom matters of faith or related to the Church should be judged by none other than the bishops
themselves (Ep. 10.75.15 [CSEL 82, 3: 79-80], Si tractandum est tractare in ecclesia didici; quod maiores fecerunt
mei. Si conferendum de fide sacerdotum debet esse ista collatio, sicut factum est sub Constantino augustae memoriae
principe, qui nullas leges ante praemisit, sed liberum dedit iudicium sacerdotibus. Factum est etiam sub Constantio
augustae memoriae imperatore paternae dignitatis herede, sed quod bene coepit, aliter consummatum est. Nam
episcopi sinceram primo scripserant fidem, sed dum volunt quidam de fide intra palatium iudicare, id egerunt ut
circumscriptionibus illa episcoporum iudicia mutarentur [...]). See Delmaire and Richard, 2005, 61.
9

According to B. Biondi (1952, 378), this privilege had no restrictions on the matter of application. See.
Falchi, 1991, 22, 83; Lizzi Testa, 2004, 177; Delmaire, Rougé and Richard, 2005, 102; Banfi, 2005, 102-103; Pergami,
2011. Sirm. 3 would also extend the privilegium fori to clerics in general: nomen episcoporum uel eorum [...] Habent
illi iudices suos [...]. See Cuena Boy, 1985, 68. In fact, the Church barely displayed any interest in the consolidation of
a true civil jurisdiction, but it constantly strived to consolidate and expand the privilegium fori of the Church through
a series of laws enacted since the year 355: CTh 16.2.23 (año 375), Sirm. 3 (año 384); CTh 16.2.41, CTh 16.2.47 (Sirm.
6). See Cuena Boy, 1985, 193; Falchi, 1991, 83; Banfi, 2005, 153-60, 167-76, 213-23, 233-41.

JLARC 13, 2019, 1-21

CODEX THEODOSIANUS 16.2.12

5

be solved exclusively in an episcopal court. It is very likely that said jurisdiction not only
covered purely religious matters, but also those related to the sphere of criminal law.10
The ratio legis is expressed in the legislative text itself: to avoid providing fanatics with
opportunities to easily accuse bishops (ne... libera sit ad arguendos eos animis furialibus
copia) outside of canon law, which was far more lenient and with a tendency towards
pardons (mansuetudinis nostra lege… animis furialibus copia) and which therefore had a
tendency to maintain the impunity of the accused parties (dum adfutura ipsorum beneficio
impunitas aestimatur).11
It is obvious that this legal ruling by Constantius II was meant as an attempt to prevent
civil courts from being exploited by members of the Church as a tool to strike at their
rivals.12 Considering that religious controversies had become a severe threat to the unity
of the Empire, the emperor considered repressing them from their very roots a priority.13
Following in the footsteps of his father, albeit with the same lack of success, Constantius
sought to promote a process of effective pacification between Athanasians and PhiloArians within the Church. That is why, after several years of open persecution directed
against the former, Constantius began a period of intense diplomatic activity with his
brother Constans, as a result of which Athanasius returned to his see in Alexandria, having
been restored in his position as bishop, with the revocation of all previous measures that
had been decreed against him. 14 This, however, was not to be the last episode in a

10

According to the majority of scholars, the use of the word accusari implies that the Episcopal jurisdiction
also extended to the field of criminal law. On this subject, see Gaudemet, 1958, 241; Falchi, 1986, 179-212; Banfi,
2005, 101. Nevertheless, as G. L. Falchi pointed out, severe criminal cases were excluded from the privilegium fori
(2000, 151 and 2008, 149). In fact, later on, in CTh 16.2.23 (year 376), the privilegium fori would be reduced in criminal
matters to slight offenses related to the observancy of religion (Blanco Cordero, 1944, 79-80; Cuena Boy, 1985, 73).
Cfr. Mommsen, 1899, 290; Robinson, 1995, 12. It is true that, in the Visigothic interpretatio (Breviarium, 16.1.2), the
constitution of Constantius II appears to be restricted to negotia, that is, to matters exclusively related to the field of
the Church, but said interpretation may have been adapted to the context of Alaric, deviating from the original spirit of
the law (see Banfi, 2005, 102). On the different opinions reflected in doctrine on this subject, see Cimma, 1989, 10112.
11

Boyd, 1905, 92-3; Génestal, 1908, 164-65; Biondi, 1952, 377-78; Gaudemet, 1958, 256; Falchi, 1991, 234; Gemmiti, 1991, 22; Ombretta Cuneo, 1997, 277; De Giovanni, 20005, 45-6; Magnou-Nortier, 2002, 118-19, n. 40;
Delmaire, Rougé and Richard, 2005, 61; Banfi, 2005, 102-05.
12

Blanco Cordero, 1944, 79; Banfi, 2005, 80, 96. This practice is particularly recurrent in the latter years of
Constantine, a time during which a tendency to make use of civil courts of law to resolve disputes of a religious nature
began to emerge. A clear example of this practice can be found in the Synod of Tyre (CE 335), which was summoned
to judge Athanasius of Alexandria (Athan. Apol. c. ar. 71 [Athanasius Werke II.4: 148-49]). See Girardet, 1975, 68;
Twomey, 1982, 250; Arnold, 1991, 143, 149; Hess, 2002, 98.
13

See Mozzillo, 1954, 109.

14

Athan. Hist. ar. 21-22 (AW II.5: 194-95); Idem, Apol. ad Const. 4 (AW II, 8: 282-83); Socrates, HE 2.2122 (ed. Hansen, GCS). Vid. A. Banfi, 2005, pp. 88-9.
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controversy that would extend painfully through time and which affected vast swathes of
the Church.
It is true that the recognition of the privilegium fori for bishops and the banning of the
requirement to appear before a secular court in detriment to an episcopal instance were
inspired by a number of canons that had been approved, to the same end, by Church
councils.15 Indeed, in the year 341, canon 11 of the Council of Antioch ruled that a bishop
or any other member of the clergy who directly attended an Imperial court in the event of
a dispute should be deposed and excommunicated unless his appeal to the emperor had
been previously approved by his Metropolitan and the other bishops:
If a bishop, presbyter or any other member of the clergy should appeal directly to the
emperor without having sought the council and appropriate letters from the bishops in his
province, and especially the metropolitan, he shall be condemned and not only deprived of
his communion, but also stripped of his dignity for having dared to bother our emperor,
beloved by God, in contradiction with the Church canons. On the other hand, in the event of
real necessities that required appealing to the emperor, he should do so with the support and
consent of the metropolitan and the other bishops, who should provide him with the
appropriate letters.16

Scarcely a year later, a council gathered at Sardica (modern Sofia: a city located at the
border between both parts of the empire that were, respectively, subject to the two
emperors) insisted once again on the jurisdictional independence of bishops. However, in
this case, and under special circumstances, the postulates of the Western Church in favor
of ultimate authority belonging to the bishop of Rome prevailed:
Bishop Hosius said: if any bishop were to be denounced and stripped of his dignity by his
peers gathered in a synod, and he wished to appeal to the Most Holy Father of the Church of
Rome, he should write to the bishops of the neighboring province if he wishes to be heard
and to have the investigation on his cause be re-opened, so that they may research every

15

Falchi, 1991, 24; Magnou-Nortier, 2002, 118-19, n. 40.

16

Council of Antioch, c. 11 (ed. C. Dell’Osso, in Di Berardino, 2006, 304-306): Εἴ τις ἐπισκοπος ἢ
πρεσβύτερος ἢ ὅλως τοῦ κανόνος ἄνευ γνώμης καὶ γραμμάτων τών ἐν τῇ ἐπαρχίᾳ ἐπισκοπων καὶ μάλιστα τοῦ κατὰ
τὴν μητρόπολιν, ὁρμήσειε πρὸς βασιλέια, τοῦτον ἀποκηρύττεσθαι καὶ ἀπόβλητον γίνεσθαι, οὐ μόνον τῆς κοινωνίας,
ἀλλὰ καὶ τῆς ἀξίας, ἧς μετέχων τυγχάνει, ώς παρενοχλεῖν τολμῶντα τὰς τοῦ θεοφιλεστάτου βασιλέως ἡμῶν ἀκοὰς
παρὰ τὸν θεσμὸν τῆς ἐκκλησίας. εἰ δὲ ἀναγκαία καλοίη χρεία πρὸς τὸν βασιλέα ὁρμᾶν, τοῦτο πράττειν μετὰ σκέψεως
καὶ γνώμης τοῦ κατὰ τὴν μητρόπολιν τῆν ἐπαρχίας ἐπισκόπου καὶ τῶν ἐν αὐτῇ, τοῖς τε τούτων ἐφοδιάζεσθαι γράμμασιν.
Cfr. canons 4, 14 and 15 of this same council. See De Giovanni, 2000, 46; Banfi, 2005, 87.
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aspect of it carefully and scrupulously, and explain their verdict in full. If said bishop were to
consider that his case should be re-opened, and if he should send presbyters on his own
initiative through his plea to the bishop of Rome, it must also be considered that the bishop
of Rome himself is vested with the authority to send some of his emissaries to judge the case
in collaboration with the bishops. On the other hand, if he should consider that the
procedures have been sufficient for the trial of the indicted bishop he should act as he sees fit
and according to his enlightened will. The bishops responded: “We approve of all that has
been said”.17

Emperor Constantius had displayed an increasing tendency to intervene in the internal
affairs of the Church,18 albeit not always as a result of his own designs.19 Due to this, the
bishops gathered at Sardica demonstrated, through said canon, that they wished to be
freed from any imperial interference in doctrinal controversies and disciplinary processes
that may arise within the ecclesiastic sphere.20 Nevertheless, the acknowledgement of the
authority of the Episcopal see in Rome is remarkable, regardless of the fact that the
Eastern bishops, who had been escorted by high-ranking civil servants of the
administration of Constantius, refused to take part in the council deliberations from the
beginning. Indeed, their refusal was due to the fact that the ranks of the Western bishops
included some parties (among them, Athanasius himself) who, according to them, should
only have been present as accused parties. 21 Ultimately, the Easterners decided to
17

Council of Sardica, c. 5 (ed. C. Dell’Osso, in Di Berardino, 2006, 320): Ὅσιος ἐπίσκοπος εἶπεν∙ Εἴ τις
ἐπίσκοπος καταγγελθείη καὶ σyναθροισθέντες οἱ ἐπίσκοποι τῆς ἐνορίας τῆς αὐτῆς τοῦ βαθμοῦ αὐτὸν ἀποκινήσωσιν,
καὶ ὥσπερ ἐκκαλεσάμενος καταφύγη ἐπὶ τὸν μακαριώτατον τῆς Ῥωμαίων ἐκκλησίας ἐπίσκοπον καὶ βουληθείη αὐτοῦ
διακοῦσαι, δίκαιόν τε εἶναι νομίσῃ ἀνανεώσασθαι αὐτοῦ τὴν ἐξέτασιν τοῦ πράγματος, γράφειν τούτοις τοῖς ἐπισκόποις
καταξιώσει τοῖς ἀγχιστεύουσι τῇ ἐπαρχίᾳ ἵνα αὐτοὶ ἐπιμελῶς καὶ μετὰ ἀληθείας ἕκαστα διερευνήσωσιν καὶ κατὰ τὴν
τῆς ἀληθείας πίστιν ψῆφον περὶ τοῦ πράγματος ἐξενέγκωσιν. Εἰ δέ τις ἀξιοῖ καὶ πάλιν αὐτοῦ τὸ πρᾶγμα ἀκουσθῆναι
καὶ τῇ δεήσει τῇ ἑαυτοῦ τὸν Ῥωμαίων ἐπίσκοπον κρίνειν δόξῃ, ἀπὸ τοῦ ἰδίου πλευροῦ πρεσβυτέρους ἀποστείλῃ, ἵνα
ἐν τῇ ἐξουσίᾳ εἴη τοῦ αὐτου ἐπισκόπου, ὅπερ ἂν καλῶς ἔχειν δοκιμάσῃ, καὶ ὁρίσῃ δεῖν ἀποσταλῆναι τοὺς μετὰ τῶν
ἑπισκόπων κρινοῦντας, ἔχοντάς τε τὴν αὐθεντίαν τούτου παρ̕ οὗ ἀστάλησαν, καὶ τοῦτο θετέον. Εἰ δὲ ἐξαρκεῖν νομίζοι
πρὸς τὴν τοῦ πράγματος ἐπίγνωσιν καὶ ἀπόφασιν τοῦ ἐπισκόπου, ποιήσει ὅπερ ἂ τῇ ἐμφρονεστάτῃ αὐτοῦ βοθλῇ καλῶς
ἔχειν δόξῃ. Ἀπεκρίναντο οἱ ἐπίσκοποι∙ Τὰ λεχθέντα ἤρεσεν.
18

See Gaudemet, 1958, 82. Notice the reproaches to this end made by several bishops (Athan. Hist. ar. 44.68 [AW II.6: 208]) which puts a clear reprimand on the subject in the words of Ossius. Furthermore, we may also observe
an ideological development that runs parallel to the process of promotion of the privilegium fori, based on the most
relevant biblical passages on the separation of powers. As the will of Constantius to control the Church through Synods
intensified, so did the opposition of the Nicene bishops. See Kartaschow, 1976, 160-61; Barnes, 1993, 168-69;
Roldanus, 2006, 106-108.
19

In the words of A. Banfi (2005, 86), “l’imperatore si trovava coinvolto nelle dispute fra ecclesiastici anche
suo malgrado, a causa della condotta degli ecclesiastici stessi, i quali ricorrevano all’autorità imperiale nella speranza
di rafforzare le proprie posizioni a discapito dei loro avversari”.
20

Athanasius had already previously stated this belief (Apol. c. ar. 39 [AW II.3: 117-18]).

21

Hil. Coll. ant. Par. A IV.1, 14 (CSEL 65: 57-8). See Hefele, 1896, vol. 2, 121-9. (Hefele and Leclercq,
1907, vol. 1, 2, 770-7).
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abandon the council sessions, and the Westerners were quick to seize this opportunity to
confirm the absolution of Athanasius and his followers.22 According to the account of the
events presented by the bishop of Alexandria himself, the true reason for the Eastern
bishops to withdraw from the council was the knowledge that the trial would be
exclusively carried out according to the rules of an ecclesiastical tribunal (ὡς δὲ
ἀπαντήσαντες ἑωράκασιν ἐκκλησιαστικὴν δίκην μόνην γενομένην) rather than a civil
court in which the influence of the comites sent by Constantius would have been
decisive.23
This aggressive religious controversy revealed, from its very origins, the tendency of
the Eastern Church (which was often more willing to submit to imperial power) to involve
secular jurisdiction in its struggle against its adversaries. The Western Church, on the
other hand, was always more jealous of its prerogatives, staunchly defending its exclusive
competence in matters of faith. To this we must add their defense of the primacy of Rome
at the head of the universal Church which opposed them to the Eastern bishops. 24
Undoubtedly, in this respect, the strengthening of the authority of the Roman see granted
by the Council of Sardica was a (momentary) triumph of the jurisdictional claims of the
Western Church.25 A few years later, Athanasius was once again deposed from his see in
Alexandria and subjected to a condemnation which, at the behest of the imperial
consistory, was confirmed by the Council of Milan in the year 355. 26 Some church
sources insist on the fact that said condemnation took place under the obvious threat of
exile uttered by the emperor.27 In fact, the bishops were gathered for the council sessions
22

Hil. Coll. ant. Par. A IV.1, 17 (CSEL 65: 59).

23

Athan. Hist. ar. 15 (AW II.5: 190). Cfr. Hil. Coll. ant. Par. B II.1, 7 (CSEL 65: 118-121). On this subject,
Biondi, 1952, 378; Gaudemet, 1958, 241; De Giovanni, 2000, 46; Banfi, 2005, 83-84; Parvis, 2006, 210.
24

The accentuation of this tendency is obvious since the Council held in Rome at the behest of the bishop
Julius to deal with the accusations against Marcellus of Ancyra and Athanasius in 340 (Athan. Apol. c. ar. 22 [AW II.3:
103-04]). See Banfi, 2005, 79-80; Twomey, 1982, 334. As it can be seen in the Council of Sardica, the tendency of the
Western bishops to accentuate the primacy of the bishop of Rome over the rest of the Church and the increasingly
frequent recourse to appealing to Roman apostolic authority would lead to a gradual rift with the majority of the Eastern
clergy. See Schmemmann, 1992, 147-154; Meyendorff, 1996, 7-27; Chadwick, 2003, 16.
25

As can be seen from the comments of Athanasius on the trial (Athan. Apol. c. ar. 39 [AW II.3: 117-18]).

26

Indeed, an edict can be found in the Synod of Arles that contained an effective condemnation of Athanasius,
and all possible coercive means would be deployed in the Council of Milan to attempt to ratify it (Hil. Coll. ant. Par.
B 1.4-6 [CSEL 65: 101-102]); Luc. De conu. 9.63 (CCL 8: 179); Athan. Hist. ar. 31 (AW II.5: 199-200) and Fug. 4
(AW II.2: 70-71). See Girardet, 1973, 72; Brennecke, 1984, 184-192; Gottlieb, 1976, 44-6.
27

Soz. HE 4.9.1-5 (ed. Bidez-Hansen, GCS); Theod. HE 2.15 (ed. Parmentier, GCS). All those who refused
to subscribe to the condemnation of Athanasius were deposed from their sees and condemned to exile. This fact led to
a profound reaction from the foremost polemists of the period, Hilary of Poitiers and Lucifer of Cagliari, who used the
repressive measures adopted by the emperor to denounce the violence carried out against Nicene bishops for their
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in the imperial palace, and were forced to subscribe to a document condemning
Athanasius which had been previously prepared by the emperor himself.28 Faced with
such pressures, broad swathes of the Western Church stood firmly in their assertion of
the exclusivity of ecclesiastical jurisdiction on matters of Episcopal authority.29
It is possible that, as some scholars have pointed out, the constitution whereby the
forum ecclesiasticum was acknowledged was actually a sort of compensatory response to
those bishops who had been forced to subscribe to the decisions approved in the Council
of Milan. Those bishops also shared the same spirit that had compelled Hilary of Poitiers
to express his most energetic protests against the policy the emperor had hitherto
maintained in matters concerning ecclesiastical jurisdiction.30 Despite the fact that he did
not participate in the Council of Milan,31 Hilary of Poitiers decided to recover a synodal
letter from the Council of Sardica, to which he adjoined a text known as Liber I ad
Constantium. Throughout this text, Hilary described the, in his view, unjust trials that
were brought against Athanasius of Alexandria and Eusebius of Vercelli, among others,

religious (and, therefore, political) opposition, such as the application of the damnatio ad metalla which was especially
associated with Christians and religious opponents during the Arian crisis (see Athan. Hist. ar. 60 (AW II.6: 216) and
the openly polemic productions of the abovementioned Luc. Mor. 3.16-21 (CCL 8: 270) and Hil. In Const. 11 (PL 10:
587-88), in which, furthermore, there are references to the fact that the condemnation to the mines was made explicit
by tattooing the sentence itself on the foreheads of the condemned: querella famosa est, iussos a te episcopos non esse,
quos condemnare nullus audebat, etiam nunc in ecclesiasticis frontibus scriptos metalliace damnationis titulo
recenseri. On this subject, Davies, 1958, 99-107; Gustafson, 1994, 422 and Idem, 1997, 82, for other degrading
practices such as tattooing, whose goal was making the sentence publicly visible). See Fournier, 2006, 157-166.
28

The threats and intimidations against the bishops were largely responsible for the success of the imperial
plans against the patriarch of Alexandria: see the account of Hilary on Dionysius of Milan, from whose hands Valens
of Mursa ripped a document of adherence to the Nicene creed submitted to the Council (Lib. I ad Const. 8 [CSEL 65:
187], Dionisius Mediolanensis episcopus cartam primus accepit. Vbi profitenda scribere coepit, Valens calamum et
cartam e manibus eius uiolenter extorsit clamans non posse fieri […]). On the document presented in Milan and the
pressure exerted on the bishops gathered there to condemn Athanasius, see Athan. Fuga 4 (AW II.2: 70-71) and Hist.
ar. 33 (AW II.6: 201-202), which describes the exile of those who refused to sign the document proposed by the Council.
29

Luc. Athan. I.1 (CCL 8: 3); see A. Banfi, 2005, 94. It is nevertheless surprising to note the fact that appealing
to the authority of the bishop of Rome to resolve conflicts in the purely ecclesiastic sphere experienced a significant
increase during the most acute period of the Arian polemic. It is possible that the very legal enunciation of the
priuilegium fori was, in some way, a strategy meant to put a stop to the growing influence and importance of the bishop
of Rome who, according to the account of Soc. HE 2.15, was empowered to resolve such cases through the exercise of
a “special privilege”. See Hess, 2002, 190-200, which provides an in-depth studies of the canons of appeal; Dupuy,
1987, 363-7; Hefele, 1896, vol. 2, 108-58 (Hefele and H. Leclercq, 1907, vol. 1, 2, 759-804). The right of the bishop
of Rome to review passed sentences is specified in canons 3 and 4 of Sardica: Hefele, 1896, vol. 2, 112-3 and 116
(Hefele and H. Leclercq, 1907, vol. 1, 2, 762-63 and 766-67).
30

See Boyd, 1905, p. 92; Biondi, 1952, 378; Gaudemet, 1958, 256; Gemmiti, 1991, 23; De Giovanni, 2000,
46; Banfi, 2005, 96. Athanasius of Alexandria himself, in exile after having fled from the executors of the sentence
passed against him in the Council of Milan, clearly expresses the need for the existence of two separate jurisdictions,
the civil and the ecclesiastic jurisdictions, as well as the central role of the bishop of Rome in the latter (Twomey, 1982,
428).
31

The trial against Hilary of Poitiers seems to emerge from different causes than the one carried out in Milan,
Brennecke, 1984, 135-36, 167 and 229; Williams, 1991, 202-217; Barnes, 1992, 129-140; Burns, 1994, 273-289;
Beckwith, 2005, 221-238; Alba López, 2008, 277-301.
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in the recent Council of Milan. 32 After demanding an immediate halt to all types of
persecution against Nicenes,33 Hilary demanded jurisdictional autonomy for the Church
in order to allow it to free itself from all imperial impositions in religious and disciplinary
matters:34
[...] May your Clemency pay heed and take the necessary steps so that the judges who have
been charged with governing the provinces exclusively apply their zeal and attention to
public matters and abstain from ruling on religious questions without exception; may they
henceforth cease their usurpations and not dare to judge the cases of clergymen.35

This document was written immediately following the closure of the sessions of the
Council of Milan and preceded the publication of the constitution of Constantius on
privilegium fori (September 23rd, 355). 36 It is possible therefore that, faced with the
heated reactions of bishops such as Hilary of Poitiers, the emperor felt inclined to adopt
a position that was more in accord with the demands for greater jurisdictional
independence of the Church from the civil courts. Nevertheless, it was essential to define
the doctrinal orthodoxy to be followed by different tendencies within the Church; indeed,
said orthodoxy was a necessary condition Imperial power imposed on

the State-

32

Hil. Lib. I ad Const. 8 (CSEL 65: 186-87). Hunter, 2008, 304-305. With the so-called Libri tres aduersus
Valentem et Vrsacium, with the Liber I ad Constantium that accompanied them and perhaps also with the Liber II ad
Constantium, Hilary intended to exert a certain influence on the emperor, but as soon as this hope had vanished, he did
not hesitate to sharpen his pen in far more aggressive writings such as Contra Constantium and Contra Auxentium. On
this subject, Opelt, 1973, 203-217; Rosen, 1988, 67; Humphries, 1998, 219-220. On the historiographical debate on the
historical context of these works, see also Smulders, 1995, 1-28; Alba López, 2013, 34-81.
33

Hil. Lib. I ad Const. 1 (CSEL 65: 181): [...] quod rogamus, facile nos impetrare posse confidimus. Non
solum uerbis, sed etiam lacrymis deprecamur, ne diutius catholicae Ecclesiae grauissimis iniuriis afficiantur, et
intolerabiles sustineant persecutiones et contumelias, et quod est nefarium, a fratribus nostris [...].
34

This would nevertheless not be the only time in which he would defend Episcopal libertas above imperial
power, Hil. Coll. ant. Par. B I.5 (CSEL 65: 101): Pretermitto autem, licet potissima regi sit deferenda reuerentia ―quia
enim a deo regnum est―, non tamen aequanimiter iudicium eius episcopalibus arbitriis admitti, quia Caesaris Caesari,
deo autem reddenda, quae dei sunt; Hil. Lib. I ad Const. 6 (CSEL 65: 184): […] ut post synodi sententias, quas pro
sacerdotalis iudicii reuerentia fas fuerat sacerdotali uel ecclesiastica conscientia contineri; Hil. Tr. Psalm. 14.12
(CSEL 22: 93 ), Non oportet humiliatem carerer constantia, et libertas Dei a nobis in ea quam omnibus debemus
seruitute retinenda est, ne ad potemtium impetus terreamur, ne ad maleuolorum arbitria cedamus. A similar
development can be found in his contemporary Eusebius of Vercelli, Ep. ad Const. 10 (CCL 9: 103), Quicquid, domine
imperator, cum in praesentiam uenero iustum fuerit uisum et deo placitum, id me facturum promitto. See Studer, 1989,
34-7; Rosen, 1988, 69.
35

Hilario de Poitiers, Lib. I ad Const. (CSEL 65:181): [...] Prouideat et decernat clementia tua, ut omnes se
ubique iudices, quibus prouinciarum administrationes creditae sunt, ad quos sola cura et sollicitudo publicorum
negotiorum pertinere debet, a religiosa se obseruantia abstineant: neque posthac praesumant atque usurpent, et putent
se causas cognoscere clericorum [...]. See Génestal, 1908, 163-64, n. 2; Gemmiti, 1991, 23.
36

Banfi, 2005, 95-6.
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sponsored Church in exchange for a number of privileges.37 Not only did Constantius II
display remarkable balance in his favorable treatment of the Church and clergy in what
concerns the general interests of the Empire ―as, according to P. Ombretta Cuneo, in
those cases in which these interests were under threat, he could display more generosity
by granting bishops immunity in the criminal see―,38 he also strove to favor the Church
faction that was closest to his personal beliefs.
Keeping in mind the problems caused by the Donatist schism, and, especially, the
Arian controversy, Constantius II intended to use this law to prevent dissident or minority
groups from recurring to civil jurisdiction. Such groups were aware of their weakness and
therefore attempted to avoid the ecclesiastical tribunals that were controlled by the
dominant currents within the Church. In fact, the emperor was well aware of the fact that
the ‘Arian’ doctrine he espoused had achieved a position of absolute pre-eminence within
the Church (at least in the West) and that supporters of Athanasius would be unable to
disturb the authority granted to the episcopal tribunals, which were beyond appeal. 39
Furthermore, by acknowledging exclusive ecclesiastic competence in relation to bishops,
the emperor attempted to avoid the noxious and dangerous conflict of competences with
civil courts of law, a chronic problem since the earliest periods of the reign of
Constantine.40
Indeed, either as a cause or a consequence of the highly tense climate between the
different actors involved in the Arian-Nicene conflict, the need to provide legal channels
to the much-desired ecclesiastic jurisdiction must also be taken into account. This is
particularly relevant in the light of the insistent demands for a separation of competences,
which had mostly been formulated by the pro-Nicene side. Thus, it is not surprising to
find an eminently political discourse on the concepts of authority and power among the
direct protagonists of the conflict. Athanasius of Alexandria and Hilary of Poitiers, among
37

In the words of A. di Berardino, “era importante la distinzione tra un vescovo ortodosso, scismatico oppure
eretico per l’applicazione delle leggi da parte delle autorità e del conseguente godimento dei privilegi” (1998, 47).
38

Ombretta Cuneo,1997, CX.

39

Gaudemet, 1958, 241; Banfi, 2005, 100.

40

Banfi, 2005, 99. Thus, in the context of the Donatist schism, Miltiades, the bishop of Rome, refused to act
as an imperial court, ashe had been ordered to by the emperor, and he gathered a traditional Roman synod to pass his
sentence. Faced with the rejection of their theses, the Donatists appealed to Constantine once more, to which he
responded by summoning another synod in Arles. The bishop of Rome refused to attend it and sent two legates,
inaugurating a practice that has endured to this day for similar situations, even though the bishop of Rome ultimately
maintains the ultimate decision, see Barnes, 1975, 20-21; Girardet, 1975, 6-26; Idem, 1989, 185-206; Idem, 2010, 141;
Frend, and Clancy, 1977, 104-109; Lancel, 1979, 217-229.
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others, were the ones to formulate most clearly the prevailing discourse of their peers on
the need for a separation of the Church and the State. They also stressed the need for the
former to exert a tutelary function over the latter, a nuance that would be definitively
consolidated by Ambrose of Milan.41
The strong polarization of the conflict in the year in which the law was passed requires
us to consider what the intentions of the legislator might have been, which leads us to the
management of the conflict between the Nicenes and the Arians. On the one hand, the
legal disposition that concerns us may be seen as the granting of the much-desired judicial
independence of bishops. But on the other hand, we should keep in mind that the ability
to redirect religious conflicts to episcopal courts in a context in which the bishoprics
aligned with Athanasius of Alexandria and the Nicene Creed itself had been subjected to
a purge (which became systematic after the conflicts of Sirmium in 351 and Arles in 353)
was also an attractive prospect. In this context, the treatment of those conflicts of an
ecclesiastic nature in which the defense of Athanasius and the Nicene Creed and other
formulas played an essential role could by no means be fair or balanced. This eventually
led the courts formed to judge these cases to become State-sponsored instruments of
repression against ideological enemies.42
This variable seems to appear behind the audience held to judge and condemn Hilary
of Poitiers in the context of the Synod of Beziers in 356. The proximity of this date with
the legal disposition contained in CTh 16.2.12 and the nature of the trial, which was
perfectly documented by its protagonist, allows us to suggest a biased application of the
priuilegium fori as an instrument to purge dissidents. Likewise, years later, Hilary of
Poitiers himself underwent a second trial (this time, against Auxentius of Milan) that may
likewise suggest the use of the priuilegium fori as a purely repressive tool.

41

In this sense, it is important to view the figure of Ambrose of Milan as the heir and interpreter of the Nicene
theological and political legacy insofar as he advocates the existence of a legal space between God and the sovereign
to act as a reference for the correct use of power. See Nautin, 1974, 238-243; Williams, 1995, 520-23; Williams, 2002,
233-34; Antognazzi, 2004, 282-83; Alba López, 2011, 343-49.
42

In this sense, it is relevant to point out the interview between Liberius of Rome and Constantius II soon
after the transcendental council of Milan in 255. According to the account of Theodoret (HE 2.16), the bishop of Rome
reminded the emperor of the rigor that should guide the passing of an Ecclesiastic sentence, and the need to observe
due form (Βασιλεῦ, τὰ ἐκκλησιαστικὰ κρίματα μετὰ πολλῆς δικαιοκρισίας γίνεσθαι ὀφείλει. διόπερ εἰ δοκεῖ σου τῇ
εὐσεβείᾳ, κριτήριον συσταθῆναι κέλευσον· καὶ εἰ ὀφθείη Ἀθανάσιος ἄξιος καταδίκης, τότε κατὰ τὸν τῆς
ἐκκλησιαστικῆς ἀκολουθίας τύπον ἐξενεχθήσεται ἡ κατ' αὐτοῦ ψῆφος. οὐδὲ γὰρ οἷόν τε καταψηφίσασθαι ἀνδρὸς ὃν
οὐκ ἐκρίναμεν).
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Indeed, there is an observable tendency to grant bishops the functions and prerogatives
of Imperial civil servants since the period of Constantine.43 However, the granting of this
legal authority has been viewed as a strategy of Imperial power with the sole goal of
linking the bishoprics to the State administration.44 Nevertheless, in order to understand
the ambitions of Constantius II to exert more power over the bishops, it is necessary to
reflect on the importance of having executed the various sentences against the foremost
victims of the Council of Arles of 353 and Milan in 355 immediately prior to the passing
of CTh 16.2.12. Said sentences intended to remove notorious pro-Nicene bishops from
sees as significant as Milan or Trier and replace them with loyal collaborators who could,
in any event, guarantee a verdict leading to the deposition of the pro-Nicene parties. This
seems to have precisely been the case in the two abovementioned trials in which Hilary
of Poitiers was involved, first in the Synod of Beziers (which condemned him to exile)
and against the bishop Auxentius of Milan, after his return from exile, 45 with a few
caveats: indeed, according to Hilary himself, this trial included the exceptional
intervention of two envoys sent by emperor Valentinian (the quaestor sacri palatii and
the magister officiorum) whose mission was to hear both parties and issue a ruling. As a
result of their ruling, Auxentius of Milan was able to perpetuate himself in his see46 and,
thus, decree the expulsion of Hilary of Poitiers.47 In any event, it emerges from these
cases that, despite the prospects of independence that the ecclesiastical jurisdiction strove

43

Klauser, 19522; Chrysos, 1969, 119-129; Jerg, 1970; Dupont, 1972, 742-48; Di Berardino, 1998, 35-38;
Lizzi Testa, 1998, 81-104; Rapp, 2005, 236-38; Siniscalco, 20076, 181-88.
44

Pilara, 2004, 355.

45

After having publicly denounced Auxentius, Hilary was submitted to the trial of ten bishops: Hil. Aux. 7
(PL 10: 613 B/C-614 A): Cum edicto graui sanctus rex perturbari ecclesiam Mediolanensium […] sub unitatis specie
et uoluntate iussisset etiam importuna interpellatione suggessi Auxentium blasphemum esse et omnino hostem Christi
habendum, idque adieci eum aliter credere quam rex ipse aut alii omnes haberent. Quibus rex permotus, audiri nos a
quaestore et magistro praecepit, consedentibus una nobiscum episcopis fere decem. A similar situation can be found
in the Altercatio Heracliani cum Germinio episcopo Sirmiensi (PLS 1: 345-50), see Simonetti, 1967, 39-58; Doignon,
2005, 34-5.
46

Valentinian I had stipulated through an edict that Auxentius should continue exerting his ministry in Milan,
an action that is concordant with his policy of non-interference in Church matters (Soc. HE 4.1; Soz. HE 6.7; Ambr.
Ep. 75 [21], 2 [CSEL 82.3: 74]; Theod. HE 3.16); see Meslin, 1967, 42-3; McLynn, 1994, 25-6; Williams, 2002, 71. In
spite of this, according to Hilary, maintaining Auxentius in his see was due to the fact that he hid his true doctrinal
alignment before the court in charge of settling the question (Hil. Aux. 7 and 13-15 [PL 10: 613 C-614 A and 617 A618 C]). On the other hand, we know that, after the ruling of the synod of Beziers, Julian reviewed the case and stated
that he did not found any evidence of guilt in Hilary, but there is no evidence that this ruling had anything to do with
the development of the trial, Hil. Lib. II ad Const. 2 (CSEL 65: 198): nec leuem habeo querellae meae testem dominum
meum religiosum Caesarem tuum Iulianum, qui plus in exilio meo contumeliae a malis, quam ego iniuriae, pertulit.
47

The bishop of Poitiers merely stated that he was forced to leave Milan by royal mandate (Aux. 9: iubeor de
Mediolano proficisci, cum consistendi mihi in ea inuito rege nulla esset libertas [PL 10: 615 A-B]) and that an unfair
image of Eusebius of Vercelli and himself as the promoters of the dispute was being spread (Idem, 15 [PL 10: 618 C]).
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for with this legislation, the vigilant oversight of the emperor did not cease completely;
rather, it inconspicuously receded into the background.
All in all, we may venture to state that the turbulent repression of Athanasius of
Alexandria and those who supported his cause or simply voiced their public support to
the Nicene Creed during the period of solitary reign of Constantius II (350-361) required
legal arguments to support said repressive measures. This led to a progressive
renunciation of violence by political power to sustain itself. As in the latter years of his
rule, Constantine heavy-handedly used synods as a means to remove the stubborn
opposition of his adversaries and they were also used to purge the ranks of the bishops
during the reign of Constantius II. Nevertheless, in order to silence critical voices that
demanded full jurisdictional independence for the Church, the emperor voluntarily
renounced taking part, either actively or through his delegates, in the Council meetings,
legally guaranteeing their independence. However, this did not imply that the emperor
would renounce this useful tool, as his will was executed through those bishops who, by
holding doctrinal positions opposed to those of their adversaries, had proven to be
effective collaborators with civil power and its interests. Thus, even though Constantius
apparently lost his sway over the Church through the promotion of the privilegium fori,
he actually managed to exert a de facto stronger pressure through his collaborators than
that which he could have achieved prior to passing this law.
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